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IRS REFORM/Ethics Law Exemptions for IRS Union

SUBJECT: Internal Revenue Service Restructuring and Reform Act of 1998 . . . H.R. 2676. Thompson/Sessions
amendment No. 2356.

ACTION: AMENDMENT REJECTED, 42-57

SYNOPSIS:  As reported, H.R. 2676, the Internal Revenue Service Restrugtarid Reform Act of 1998, will radicall
restructure the Internal Revenue Service (IRS) to make it more accountablepandivesto tapayers' needs,
and will enact coprehensive reforms forotect tayayers from IRS abuses pbwer.

The Thompson/Sessions amendmentould strike the exeptions from criminal ethics laws that will lggszen to the IRS union
representative on the IRS ovagit board that will be createdylihis bill (for a descption of that board, see vote No. 121).
Specifically, when actig on behalf of his union, the unionpresentative willgeneraly be exemt from four criminal laws: 18
U.S.C. 203, which makes it a crime to "demand, seek, receiv},aucayree to receive or acp# any conpensation as argant
or attorng for a thirdparty when aperson is workig as an officer or eptoyee of the Federal Government; 18 U.S.C. 205, which
makes it a crime for grFederal erployee to gpear as angent or attorng on behalf of ayone in goroceedig to which the United
States is garty; 18 U.S.C. 207, which makes it a crime to make certain communications to an official of the Federal Governm
on behalf of ap otherperson if the communications are made "with the intent to influence"; and 18 U.S.C. 208, wigehdsh
conflict-of-interesfprovision that makes it a crime for a Federaptayee toparticipate ‘personaly and substantiaf!' in any way
in a matter in which he, himself, his fagila partner, or certain others have "a financial interest.” Theartisan Office of
Government Ethics has called the waiver of these criminal ethics laws, whiglpeaaities of p to 5years inprisonment for
willful violations: "antithetical to sound Government ethpcdicy and thus to sound Government. Such across-the-board statutor
waivers for someone other than a mere advisorpsegedented and, we believe, inadvisable."

Those favoringthe amendment contended:

(See other side)

YEAS (42) NAYS (57) NOT VOTING (1)
Republicans Democrats Republicans Democrats Republicans Democrats
(42 or 76%) (0 or 0%) (13 or 24%) (44 or 100%) (0) [6))
Abraham Hutchinson Campbell Baucus Johnson Akaka*
Allard Hutchison Collins Biden Kennedy
Ashcroft Inhofe D'Amato Bingaman Kerrey
Bennett Kempthorne Domenici Boxer Kerry
Bond Kyl Grassley Breaux Kohl
Brownback Lott Hagel Bryan Landrieu
Burns Lugar Hatch Bumpers Lautenberg
Chafee Mack Jeffords Byrd Leahy
Coats McCain Santorum Cleland Levin
Cochran McConnell Snowe Conrad Lieberman
Coverdell Murkowski Specter Daschle Mikulski
Craig Nickles Stevens Dodd Moseley-Braun
DeWine Roberts Warner Dorgan Moynihan
Enzi Roth Durbin Murray
Faircloth Sessions Feingold Reed
Frist Shelby Feinstein Reid :
Gorton Smith, Bob Ford Robb EXPLA.N.ATION. S EEENLE
Gramm Smith, Gordon Glenn Rockefeller 1—Official Business
Grams Thomas Graham Sarbanes 2—Necessarily Absent
Gregg Thompson Harkin Torricelli 3—lliness
Helms Thurmond Hollings Wellstone 4—Other
Inouye Wyden
SYMBOLS:
AY—Announced Yea
AN—Announced Nay
PY—Paired Yea
PN—Paired Nay

Compiled and written by the staff of the Republican Policy Committee—Larry E. Craig, Chairman
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During markup on this bill, an amendment was gt to add an IRS unionpresentative to theroposed IRS overght board.
Then, because this addition created inherent conflict-of-inter@siems, another amendment waspdd to waive the conflict
of interest laws thatpgly to all other Federal gotoyees. This IRS union peesentative will be a veprivileged individual, because
he alone will be allowed to commit criminal ethics violations for whighaher erployee would be imprisoned.

The problem is that the pesentative will not merglbe reresentily members, he will be involved in magiisubstantive
decisions on IR%olicies. The mission of the IRS is collect revenue that is dug faificiently, and in the least burdensome
mannempossible. The IRS does not exist to serve itpleyees, thogh that is the sole mission of the IRS uniopresentative. The
conflict of interest is hge. What would hapen if the IRS wanted to agbtough newpolicies for dealig with IRS ayents who
pressurgpeqole into paying more than thg owe? The union almost certainkould want to have more lenient treatmeguerhas
retrainirg or stern warnigs--rather than spensions, demotions, or figs. Whose interest would come first--fhblic's or the
IRS enployees'? Similagl, syopose the union were to file a lawsujaanst the IRS. The unionpeesentative in that case would
have the rgonsibility both to work on advanajrthe lawsuit for the union and on deferglagainst the lawsuit for the ovegsit
board. Again, whose interest would be served?

The fact that our collgmes have added tipeovisions to waive the conflict-of-interest laws shows that threlerstand that there
is aproblem. However, theexcuse thgtroblem ly saying that the think that the board will run better with a uniopresentative
and that exggtions to ethics laws are fjgently made. To their first gument, we rggond that we sppose thg may be rght that
IRS enployees mg be hgpier in going alorg with decisions if their ngresentative has been able to subverpthigic interest to
their benefit in the makin of those decisions. Thaint is irrelevant to us, thgh, because we are not concerned with
acconplishing what is eag--we are concerned with accplishing what is rght. Their agument on exagtions beig made to the
ethics laws convenientbverlooks several kefacts. It is true, as tiyesay, that the Office of Government Ethics hagomted 609
exenptions beiry granted to the ethics laws. However, it is also true: that waivers camegiven when thg meet pecific
statutoy tests; that the Office of Government Ethics knows of no instance in which a blanket waiver from the peopesasl
by this bill, has ever beeagiven; and that the Office of Government Ethics haeHically written that "it would be extremgl
difficult for a reasonablperson to determine that the interests this individual Board Member will undogubtad throgh his
or her affiliation with the aganization could meet those waiver tests."

Federal overght boards frguently and @propriately consult with union neresentatives on matters of concern to unions. When
those boards amgurely advisoy, it is alsopermissible to have unionpeesentatives as members. In this case ghotlne board
will have more than advisprauthoriy. To the extent that this oveght board makes bindjdecisions in theublic interest that
also involve union interests, the union member should not be involved. Th@sd@Bessions amendment would strike thquai
unprecedented waiver of all of the Federal ethics laws for this unpragentative. We ge its adgtion.

Those opposinghe amendment contended:

We gpreciate our collegues' motivation in offerigthis amendment, but we believe thatthee so caght up in defendirg the
process that thewill unintentionally hurt the interest, theublic interest, which theare tying to defend. We have been worgfin
on restructurig the IRS for some time now. Amrt of thatprocess, we served for more thagpelr on the National Commission
on the Restructurgof the IRS. The Commission’'s recommendations form the core of the bill before us. Rob Tobias, the President
of the IRS union and the uniorpresentative who will likef serve on the advispboard, was instrumental in the Commission's
work. After workirg with Mr. Tobias for some time now, we are absojuteinvinced of the union's utter sincegmind resolve to
enact far-reachip reforms. Most IRS eployees are hard-workin honest individuals who are disyeal at the culture of
intimidation and abuse that exists in tigeray. They want their union tgush for reforms, thewant and deserve an avenue to have
their ungue knowlede and egertise broght to bear in apreoiganization efforts, and tyavant and deserve to have assurances
that they will be treated faisf in ary such efforts. If it had not been for tparticipation of Mr. Tobias, it igrobable that the
Commission, bargl| could have greed on a reganizationplan, but thaplan probabl/ could have not been enacted. Because of
his participation, a vey strorg plan was issued with overwhelngitvipartisan spport and spport from all affectegparties. If we
were to dew the IRS erployees union a voice in the ovegist board, we fear that the result will be an end to theeration we
have had to date. We certgininderstand that there is an inherent conflict of interest. We think that conflict of interest, in this case,
is in thepublic interest to allow. Cagress'sprimary motivation inpassirg conflict-of-interest laws was to block hidden conflicts
from corryting the public interest. Nothig is hidden in this instance--eyene knows wi a union member will bput on the
board. Further, when Cgresspassed those laws it did nudss them to be absolute bans--it included authorit



